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Downing Street, 
De : le ce 


| Afth March, 1947. 
75227/46. C 


2678 | 
Mow Pantir | 7 | 


‘ a ALY eS, 
would you please refer to Rendel's lettéx of thely 
14th May, 1931 (E.2.47/20/31) and related corres— : 
pondence, concerning the Palestine (\/estern or Wailing & 
rae Order in Council, 1931 (S.R. and 0, 1931, No. 
488). 


I enclose a copy of a savingram from the High 
Commissioner concerning « prosecution recently 
brought under paragraph B(5) of Schedule I to the 
Order in Cotincil. As a result of this case the High 
Commissioner sugeests certain amendments to the terms 
of the Order in Council. dé have consulted our Legal 
Advisers, who point out that the High Commissioner is 
given power to make regulations by Section 2 of the 
Order, with the approval of the Secretary of State, 
"to give effect to the provisions" contained in 
Schedule I of the Order. while it might be possible 
to meet the point raised in the savingram by making 
a regulation to say that, for the purpose of any pro- 
ceedings under paragraph (5) of Schedule I, anyone 
blowing a ram's horn should be presumed to be a Jew c 
unless he proves the contrary, and «anyone taking part Em 
in the Zikr cerermony should be presumed to be a tioslem§ 
unless he proves the contrary, there might be an we 
element of levity ebout such a provision which would 
be unsuited to the matter in hind, unless it is 
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thought that a provision of such absolute impartiality 
would be valuable as establishing once more the good 
faitha-.of the mandatory Power. Otherwise an Order in 
Coundil vould be necessary to sive effect to the 
amendments now suggested. 


Before taking any further action we should be 
grateful for your observations. 
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SEF/277/42. 


ee are From the High Commissioner for Palestine. 


To the Secretary of State for the Colonies. 


Dat 62kevee el osOhes 
NOs twesae USCOeccexneoaving: CORET. 


Para.B(5) of Schedule I to the Palestine (:Jestern or 
failing Vall) Order-in-Council 1931 provides thet 


tne Jews shall not be permitted to blo: the 


ram's horn (Shofar) near the .jall nor cau ge 
any other disturbance to the Moslems that is 


, ee ee avoidable etc." 


3 In a@ prosecution broucsht azainst a cexvtain Moshe Yusef 
Karaewany the Relieving President of the District Court of 
Jerusalem held that a condition of successful prusecution 
for an otfence under this para. must be proot that the 
accused person was a Jewe <A copy of the judgment is enclosed. 


Se I an advised tnat the decisiun of the Relieving President 
igs a correct interpretation of the law. It however vives rise 
to practical inconvenience, and it will rpobably result in 
great diificulty being experienced in future in successfully 
prosecuting breaches of this provision of the Order-in-Council. 


Lie Since the political consequences and the results to 
public security of breaches of the status quo and particularly 
of the blowin, of the Shofar at the Wailing Wall, are always 
liable to be serious, and particularly so in times of coinunal 
tension, I suggest for your consideration the desirability -of 
amending this provision of the Order-in-Council go as to make 
it an offence for any person, irrespective of his race or 
religion, to blow the Shofar near the Wall. 


Ds PavaeB(5) of Schedule I to the Palestine (Western or 
Wailing Wall) Order-in-Council 1931 also provides that 
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"The ioslems on the other hand shall not be 
permitted to carry out the Zikr ceremony close 

to the Pavement during the progress of the Jewish 
devotions or to cause annoyance to the Jews in 
any other way." 
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Sliilar difficulty is likely tu arise in establishing 
; CaS gS ged ae Tate that an offender against this provision is a foslem. If 
DeSean you aecide that this para. should be amended, I suggest that 
woe : the occasion be taken to constitute it an oft'ence for any 
person, whether ji:oslem or other, to ca:ry out the Zikr 
ceremony close to the Pavement during the progress of the 
Jewish devotions or to cause annoyance to the Jews in any 
other way. 


fe There are of course other references in the Order-in- 
Council to "Jews" and to "Moslems", but as these provisions 
are ol an empowering nature, I am advised that no dii'ficulty 
is likely to arise if reference to "Jews" and"hoslens" 
elsewhere than in para.B(5) of Schedule I are left unchanged. 
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Criminal 


IN THE DISTRICT COURT OF JERUSALEM. 
BEFORE: His Honour Judge L.A.W. Orr - R/President. 


IN THE CASE OF 


Attorney-General 
Ve 


Moshe Yosef Karaewany Juvenile Accused. 
Stacvement of Offence: Blowing the ram's horn Shofar), | 
contrary to section 5(B) of Schedule 1 
of the Palestine (Western or Wailing 
Wall) Order-in-Council, 1931. 


Jd UDGMENT, 


tp 


Aas 


Although Mr. Meridor's first point is interesting 
I do not think it is necessary to consider it, nor do I think 
it is desirable to do so havin regard to the fact that I am 
Sitting as a Juvenile Court and it would not be in the 
interest of the child to have the publicity which would follow 
upon a decision by me on such a pointe It is perfectly clear 
that the prosecution has not provided its case as if there ig 
an offence, it is an essential condition of it that the 
accused inust be a Jew and the prosecution hag not proved that 
this boy is a Jewe 
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I acquit the accused of the chavge and order him 
to be set at liberty. 
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DELIVERED this 18th of November, 156, 
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(Sd) LLA.W. ORR. 


R/President. 
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(8 .2671/2671/51). 14th April, 1947. 
-onLidentinle 


-@oer Lpaerford iwmith, 


ay I refer you to your letter (75227/46) 


L 


Ad Cay he 


of the 2dth darch, concerning the Palestine (vestern 


or .siiling .al1) Order in “ouncitl, 1961. 


{t appesrs thet the case reported in the High 
Commissioner's caving telegram No.1869 is the first 
in which difficulty has arisen since the Order in 
“ouncil came into Torce in June, 19351. It seems to 
us that, though it may be inconvenient to adduce 
evidence to show thet a person is e Jew or a ‘loslen, 
the UWPfieulties cf proof should not in most ceses 
be L supereble. ‘Yherefore, though we srree' thet the 
Order in Couneil in ite present form is not entirely 
Satisfe: tory, we rether Coubt whether there ia a 
sufficient cage to justify its amendment 


It, however, you decide efter further constderetion 
that sn eanendment is necessary, you may wish to take 
the following comments into eccount.- 
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There sre opperently tw. objections to vchedule 
I (&) of the order in Council as it stends; (a) the 
iaconventence and difficulty of heving to prove thet 
a peraon is e Jew or & Moslem before he can ve convicted 


NOO NOT 


of an offence; end (b) thet the order mexes only Jews 
end Novolems recpectively punishn@ble for the ects derinea 
wherags those acts aight eyually well be committed by 
mischievous porsons of other religions, possibly with 


on ecnucliv aisturbing ¢erfect. 
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The aneniing Order in Council suggested by the 
High Commissioncr would meet both objections. The 
alternative suggestion for a regulation "to give efiect 
to the provisions" of the existing Order, would only 
meet objection (a), and & regulction to meet (b) also 
might be ultra vires *@ agree with you that the actual 
form of regulstion suggested in your letter would not 
be sltogether suitable, but it might be possible to 
devise an slternstive fornula and we would Suggest that 
if you decide that the existing order must be anended, 
you aight first consider whether 9 satisfactory regulstion 
could be drafted. If not, then a draft anending Order 
in Council will oresumably be necessery. 


Yours sinceraly 
(Sqd-) P, Garren 
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Please refer toxyfur Tetter 


a Re ee (E 2671/2671/31) of 14th April 8 : 
; concerning the Palestine (Western or x 
Wailing Wall) Order in Council 1931. ° : 
~ : . 
| We have come to the conclusion m 
that an amending Order in Council >! . ; 
is likely to be the most expeditious m | 
way of overcoming the difficulty © eo . 
encountered in the wording of r oe 
Paragraph 5 of Schedule I, and I ° 
fe Be : ase : enclose a copy of the suggested m 
: | TEEPE Ue Sats st abbe aSESe SS “Gaig SB pee Craft amendment and of the Saving 4 
| See ee ee ee ES PER LE Telegram which we have sent to the . 
High Commissioner on this matter. a 
Cw) 
We would be grateful for any ” 
observations you may have on the © 
, 8 
“7 V4 Rat Saree Teed in gD SEN Se en . 
(WeAeC. Mathieson). oe SONS eee ee | — - 
| I.P. GARRAN, ESW. oe Be ce _ 


75227/47 
Saving. 


Frd the Secretary of State for the Colonies. paca 
To the Officer Administering the Government of..." 


35 September, 1917. 


Saving Telegram No. 1589, 
Palestine (vestern or jiailing Wall) Order in 


Council, 1971. 


I agree thet it is desirable in future to ensure 
Buccessful -rosecution for breaches of this Order-in-~ 


Gouncil anc to avoid recurrence of the difficuity of 


establishing religious persuasion which waa encountered 


under the present wording of Paragraph 5 of Schedule 

I in the case of Moshe Yusef Karaewany. 

Ze An amending Order in Council apnears to be the 
nost satisfuctory method of rectifying the position and 
a dreft anendment to baravravh 5 of Schedule Tf prepared 
by my legal advisers is enclosed for your consideration. 


/Though 
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Council, 1971, 


I agree t} 18 désirable in future to ensure 


Successful -vosecution for breaches af this Order~in. 
Gouncil ang ta &void recurrence of the difficulty or 


establishing veligious Persuesion which war encountered 
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under the present wording of Paraxzraoh 5 of Vchedule 


I in the cause of Moshe Yusef Karoewany. 
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At the Court at 
the 


Present 


WHEREAS it is desirable to amend the provisions of 
the Palestine (\Vestern or Wailing v/all) Order in Council, 
19319 (hereinafter called "the principal orde,,") in manner 
hereinafter appearing: 

RO, CTHEREMORE, His Majesty, by virtue and in 
exercise of the powers in this behalf by the Foreign Juris- 


diction Act, 1890, or otherwise in His Majesty vested, is 
pleased by and with the advice of His ‘rivy Council, to 


order, and it is hereby ordered,as follows:- 


1. This Order may be cited as the Palestine [Western or 
Wailing ‘jall) Order in Council, 1947, and shall be read as 
one with the principal Order. 


2e In place of the provisions contained in sub-paragraph 
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(5) of paragraph B of Schedule 1 to the principal Order 


the following provisions shall have effect, nanely = 


WOO NOT 


No person shall blow the ram's horn (Shofar) neax 
the Vestern or ‘Yailing ‘Yall nor cause any other 
disturbance to the Niosglems that is avoidable; and no 
person shall carry out the Zikr ceremony close to 
the Pavement in front of the Yall during the progress 
of the Jewish devotions, nor cause annoyance to the 
Jews in any other way. 

This Order shall come into operation on a day to be 


a by the High Commissioner by Proclamation in the Gazette. 
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VOR JON OFFIC . 


17th October, 
9182/2671, 31) Bs 


Dean ethic sen. 


The Gra. t amending Order~In-Counc: i 
enclosed in your letter to Garran ( 
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to us t- we 
have no comment: to mare on it wording. 
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Ge Yathics Ns “fe M.BeF., 
Colontal Office. 


